IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

ROBERT L. BI GSBY PLAI NTI FF
VS. Cvil Action No. 3:92cv013-D-D
MARVI N T. RUNYOQON,

Post master General ; UN TED

STATES POSTAL SERVI CE; and

NATI ONAL RURAL LETTER
CARRI ERS ASSCOCI ATl ON DEFENDANTS

MVEMORANDUM OPI NI ON

This matter is before the undersi gned upon the notions of the
defendants for summary judgnent in this mtter. Fi ndi ng the
notions well taken, they will be granted.

The pro se plaintiff Robert Bigsby originally filed the first
of his four conplaints in this cause in January of 1992.
Acknow edgi ng the proclivity of M. Bigsby to file these and ot her
numer ous and cunul ative docunents with the court clerk, this court
i ssued an order dated Decenber 23, 1992 which in part directed the
plaintiff to file a final amended conpl ai nt which woul d supersede
all other conplaints. Wth the assistance of court-appointed

counsel, this final conplaint was filed by the plaintiff.? It is

! This court has appointed counsel for the plaintiff on two
occasions in hopes that this cause could be handled in a nore
proper and expidited manner. However, both attorneys that were
appoi nted by this court requested that they be permtted to
wi thdraw. This court permtted both to withdraw, and the
plaintiff is again proceeding pro se. This court attributes the
excessi ve nunber of docket entries in this matter (over 150 at
the time this opinion was drafted) to M. Bigsby's proficiency
with a word processor, as well as his nam ng of defendants which
were later properly dismssed fromthis suit.



this fourth and final amended conplaint fromwhich the court wll
draw the plaintiff's clains for purposes of the summary judgnent
notions at bar. Any other clains that the plaintiff m ght have
argued or raised in other docunents submtted to this court wll
not be considered in that they are not properly before this court.

SUMVARY JUDGVENT STANDARD

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" F.R C P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denobnstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C.

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for
summary judgnent is nade, the non-novant nust set forth specific
facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992). If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S.Ct. at 2554. "Where the record,
taken as a whole, could not |lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,




587, 106 S. Ct. 1348, 89 L. Ed.2d 538 (1986); Federal Sav. and Loan

Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-

moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

FACTUAL BACKGROUND

While the factual background of this case and M. Bigsby's
mul tiplicity of clains is too extensive to be discussed here, nost
of the relevant facts are not in dispute anong the parties. Were
facts are required for an analysis of the i ssues addressed in this
opinion, they will be provided by the court.

DI SCUSSI ON

LAW APPLI CABLE TO THE PLAI NTI FF' S CLAI M5

This court is in agreenent wth the defendants as to the
appl i cabl e statutory provisions under Federal |aw which govern the
plaintiff's clainms in this cause. The plaintiff has apparently
asserted several types of clains, but has failed to direct this
court to all of the applicable statutory provisions. It is
apparent to this court that the applicable provisions are:

1. Title VII of the Gvil R ghts Act of 1964, 42 U.S.C. 8§
2000e-16(c), under these facts governs exclusively for all of the
clains involving discrimnation clains based upon religion, sex and
reprisal

2. The Rehabilitation Act of 1973, 29 U.S.C § 791, et. seq.

governs exclusively for all of the clainms involving discrimnation



based upon handi cap;

3. The Age Discrimnation in Enploynent Act (ADEA), 29
U S. C 8§ 633a, governs exclusively for all of the clainms involving
di scrim nation based upon age; and

4. 39 U S C § 1208(b) of the Postal Reorganization Act
governs for all <clains involving an alleged breach of any
col l ective bargaining agreenent as well as any clainms of a breach
of a duty of fair representation since the plaintiff's enployer in
this case is the United States Postal Service.

1. PRELI M NARY REQUI REMENTS OF THE PLAINTIFF' S DI SCRI M NATI ON
CLAI M5

The plaintiff has asserted various clains of enploynent
di scrimnation, apparently including discrimnation based on
religion, sex, and reprisal for prior activity. Al'l of these
clains are properly addressed under Title VII of the Gvil R ghts
Act of 1964, 42 U. S.C. 8§ 2000e-16(c).

There are two prelimnary requirenents before a party is
permtted to pursue a Title VIl action in federal court: 1) the
conplaint nmust be filed wthin the tinme allotted by Title VII, and
2) the conplainant nmust first have exhausted any adm nistrative

remedies. Tolbert v. United States, 916 F.2d 245, 247 (5th Cr.

1990). "Failure to conply with either of these requirenments wholly
deprives the district court of jurisdiction over the case; it is
well settled law of this circuit that each requirenent is a

prerequisite to federal subject matter jurisdiction." Tolbert, 916
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F.2d at 247 (citing Brown v. Departnent of the Arny, 854 F. 2d 77,

78 (5th GCr. 1988), and Porter v. Adanms, 639 F.2d 273, 276 (5th

Cr. 1981)). |If the plaintiff in this case has not net these two
requirenents as to each of his Title VII clains, this court has no
jurisdiction to hear those clains.

A UNTI MELY FI LI NG OF CLAI MS | N FEDERAL DI STRI CT COURT

A federal enployee who files an action under Title VII, such
as the plaintiff, nust file his conplaint wthin ninety (90) days
of receipt of a right-to-sue letter. Brown, 854 F.2d at 78; 42
US. C § 2000e-16(c). The defendants have correctly noted that
this requirenent also applies to clains asserted under the Age
Discrimnation in Enploynment Act and for the clains based upon

handi cap. See. e.qg., Honeycutt v. Long, 861 F.2d 1346, 1349 (5th

Cir. 1988); 29 US. C. § 626(e). Because this tinely filing is
jurisdictional, it is not subject to waiver, estoppel, or equitable

tolling. Minoz v. Aldridge, 894 F.2d 1489, 1494 (5th Gr. 1990).

Turning to the clains in the case at hand, it is apparent to this
court that the plaintiff has failed to assert sone of his clains
within the required tinme period. Notably, these clains are:

1) clainms arising fromthe adm ni strati ve case no. 3-C 1063-
91. The right-to-sue letter was received by the plaintiff for
these clains on June 24, 1992. Plaintiff did not attenpt to assert
these clains in this court until My 6, 1993, in f 17 of the

plaintiff's Fourth Anended Conpl ai nt.



2) clainms arising fromthe adm ni strative case no. 3-C 1263-
92. The final administrative decision in this mtter was rendered
on Cctober 23, 1992. Plaintiff did not attenpt to assert these
claims inthis court until May 6, 1993, in 19 of the plaintiff's
Fourth Amended Conpl ai nt.

3) clains arising fromadm nistrative case no. 3-C 1128-92.
The plaintiff received his right-to-sue letter for these clains on
Septenber 19, 1992. The plaintiff did not properly present these
clainms before this court until My 6, 1993, in T 18 of the
plaintiff's Fourth Anended Conpl ai nt.

Successful assertion of all of these clains was contingent
upon timely filing wthin the ninety day jurisdictiona
requirenent. In that the tine restrictions were not conplied wth,
this court has no jurisdiction to hear those clains. There is no
genuine issue of mterial fact as to these clains and the
defendants are entitled to a judgnent as a matter of |aw.

B. FAI LURE TO EXHAUST ADM NI STRATI VE REMEDI ES

As nmentioned, the second jurisdictional requirenent is that
the plaintiff exhaust all adm nistrative renedies before filing an
action in federal district court. Thi s exhaustion enconpasses
"conpliance wwth the adm ni strative revi ewapparatus" of Title VII,
and includes the tinely filing of an adm nistrative conplaint. See

Ray v. Freeman, 626 F.2d 439, 442 (5th Cr. 1980). Thi s

requirenent is also applicable under the Rehabilitation Act, and



under these facts it is applicable under the ADEA as well. Prewtt

v. US P. S, 662 F.2d 292, 303-304 (5th Cr. 1981); Patterson v.

Wei nberger, 644 F.2d 521, 523-524 (5th Cr. 1981).

Federal regulations at the tinme required the plaintiff to
consult with an EEO counselor within thirty (30) cal endar days "of
the date of the alleged discrimnatory event." 29 CFR 8
1613. 214(a)(i). The plaintiff did not conply with this requirenent
on at |east four of his clains:

1) clainms arising fromadm nistrative case no. 3-C- 1062-91,
contained inthe plaintiff's Fourth Anended Conpl aint, Y 6-7. The
al | eged constructive discharge occurred in Septenber of 1988, but
the plaintiff did not request counselling until March 7, 1991.

2) clainms arising fromadm ni strative case no. 3-C- 1046-92,
contained inthe plaintiff's Fourth Anended Conpl ai nt, 1Y 8-9. The
relocation conplained of occurred in Decenber of 1990, but the
plaintiff did not request EEO counselling until October 24, 1991.

3) clains arising fromadm nistrative case no. 3-C 1089-91,
contained in plaintiff's Fourth Anmended Conplaint, 91 10-11.
Plaintiff was first required to affix stanps for his rural route
custoners when he becanme a rural carrier, but did not file his EEO
conplaint until July 1, 1991.

4) clains arising fromadm nistrative case no. 3-C 1091-91,
contained in plaintiff's Fourth Amended Conplaint, Y 14-15. The

plaintiff allegedinterference with his Wrker's Conpensation Caim



in Septenber of 1990, but did not seek EEO counselling until July
1, 1991.

It is obvious to this court that as to these four sets of
clains, the plaintiff did not properly conply with the statutory
time requirenents. However, unlike the tinme limts for filing a
conplaint in district court, the tinme limts of Title VII for

filing an admnistrative conplaint are subject to equitable

tolling. Minoz, 894 F.2d at 1494; QGaxaca v. Roscoe, 641 F.2d 386,

391 (5th Gr. 1981). This court is of the opinion that the
plaintiff is not entitled to have any of these |limtations periods
equitably tolled in his favor. The plaintiff failed to consult an
EEO counsel l or until nonths, and sonetinmes years, |later than that
required by the Code of Federal Regulations. There are no
legitimate expl anations by the plaintiff as to why the regul ati ons
were not conplied with, and there appears to be no justification
for treating these incidents as "continuing violations" as the
plaintiff suggests, and thereby allowing the plaintiff to
circunvent the regulatory requirenents. There is no genuine issue
as to any material fact with regard to these clains, and the
defendants are entitled to a judgnent as a matter of |aw
[11. THE PLAINTI FF S CLAI M5 WH CH ARE MOOT

Prior to the Gvil Rghts Act of 1991, punitive and
conpensatory damages were not available as relief under ina Title

VIl action. See, e.qg., Bennett v. Carron & Black Corp., 845 F. 2d




104, (5th Cr. 1988). The Cvil R ghts Act of 1991, however,
provides for the award of conpensatory danages under certain
circunstances in Title VII or Rehabilitation Act cases. 42 U S.C
8 1977 a(a)(b). Further, this relief is not available for any
conduct whi ch occurred before Novenber 21, 1991, the effective date

of the Act. Landgraf v. USI File Products, 968 F.2d 427, 432 (5th

Cr. 1992). Therefore, any clains that the plaintiff m ght have
whi ch ari se out of conduct occurring before Novenber 21, 1991 woul d
entitle himto only equitable relief.

The plaintiff has been reassigned from his rural letter
carrier position in R pley, Mssissippi to the post office in
Gshkosh, W sconsin, where he serves as an el ectronics technician.
Thi s reassignnent nekes the granting of equitable relief by this
court on several of his clains unnecessary. This in conjunction
with the fact that even if successful he woul d be unable to recover
nmonet ary danmages on several of his clains, nmakes those clai nms npot
because there is no relief that this court could award. There is
no i nformati on before this court to indicate, and the plaintiff has
not even asserted, that the alleged violations of the defendants
ori gi nat ed anywhere ot her than the particul ar post offices in which
he worked in M ssissippi. In that he is no longer enployed in
those offices, it cannot be said that there is a reasonable
expectation that these alleged violations will reoccur. See County

of Los Angeles v. Davis, 440 U S. 625, 631 (1979); Valdez v.




Church's Fried Chicken, 683 F. Supp. 596, 621 (WD. Tex. 1988). Any

of the plaintiff's clains which arose from conduct which occurred
bef ore Novenber 21, 1991, and for which equitable relief would now
be unnecessary, have becone noot and are properly dism ssed. These
cl ai ns enconpass several which are being dism ssed by this court on
ot her grounds, but al so include:

1) clainms arising out of admnistrative case no. 3-C 1092-
90, contained in the plaintiff's Fourth Anmended Conplaint,  17.
The plaintiff asserts that the defendants attenpted to controvert
a worker's conpensation claimand attenpted to have the plaintiff
arrested for tanpering wth nmail boxes. The admnistrative
conplaint was filed on August 10, 1990.

2) clains arising out of adm ni strative case no. 3-C 1045-91,
contained the plaintiff's Fourth Amended Conplaint, § 17. The
plaintiff asserts that he was inproperly required to provide
medi cal docunentation for one day of sick |eave. The
adm ni strative conplaint was filed on March 7, 1991.

3) clains arising out of adm nistrative case no. 3-C 1076-
91, contained in the plaintiff's Fourth Amended Conplaint,  17.
The plaintiff asserts that he was not selected for the position of
ad hoc rural carrier instructor based upon his religion and prior
EEO activity.

4) clains arising out of adm nistrative case no. 3-C 1077-

91, contained in the plaintiff's Fourth Anended Conplaint, T 17.
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The plaintiff asserts that he was inproperly required to undergo a
fitness for duty examnation after he nmade statenents relative to
hom ci de and sui ci de.

V. PLAINTIFFS CLAIM FOR BREACH OF CONTRACT AND BREACH OF THE
DUTY OF FAI R REPRESENTATI ON

The plaintiff has also asserted a claim against both
defendants for breach of contract, and asserted a claim agai nst
def endant National Rural Letter Carriers Association for breach of
the duty of fair representation. These clains are contained in
par agraphs twenty (20) through twenty-three (23) of the plaintiff's
Fourth Anended Conpl aint. The date designated by the plaintiff for
t hese breaches i s Novenber of 1990. Any state |law contract clains
are preenpted by federal lawin this situation, and the statute of
l[imtations applicable to these clains is a period of six nonths.

Del Costello v. Teansters, 462 U.S. 151, 169-72, 103 S. C. 2281,

2293-95, 76 L.Ed.2d 476 (1983); Nelson v. lLocal 854 Dock Wrkers,

993 F. 2d 496, 498 (5th Gr. 1993); Wod v. Houston Belt & Term nal

Ry., 958 F.2d 95, 97 (5th Cir. 1992). M. Bigsby did not file his
original conplaint in this cause until January 28, 1992. These
clains are barred by the statute of limtations, and are therefore
properly resolved on a notion for summary judgenent. There is no
genui ne i ssue of material fact with regard to these cl ains, and t he
defendants are entitled to a judgnent as a matter of law wth
regard to them

V. THE PLAI NTI FF''S CLAI MS OF DI SCRI M NATI ON
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Al t hough many of the plaintiff's clains need not be addressed
by this court on their nerits, there remain several clains of
di scrimnation which nust be discussed. These clains are:

1) <clainms arising fromadmnistrative case no. 3-C- 1100-92,
contained in plaintiff's Fourth Amended Conplaint, § 17.

2) clains arising fromadmnistrative case no. 3-C 1091-90,
as contained in plaintiff's Fourth Anended Conplaint, § 17.

3) clains arising fromadmnistrative case no. 3-C 1101- 90,
as contained in plaintiff's Fourth Anended Conplaint, § 17.

4) clains arising fromadmnistrative case no. 3-C 1090-91,
as contained in plaintiff's Fourth Anended Conplaint, § 17.

5) «clains arising fromadmnistrative case no. 3-C 1032-92,
as contained in plaintiff's Fourth Anended Conplaint, § 17.

The plaintiff nust properly assert those clains and provide
sufficient evidence to this court to avert a grant of a judgnent as
a matter of law in favor of the defendants. It is not necessary
for this court to analyze each elenent of each type of
discrimnation claimthat M. Bigsby has asserted in this action.
In order to establish a prima facie case of discrimnation under
any of his potential clainms, he nust show that there was
intentional discrimnation by the defendants by virtue of his
status (be it age, sex, religion or otherw se).

"When faced with a properly supported notion for summary

j udgnent, a non-novant, such as plaintiff, cannot nerely 'sit back

12



and wait for trial.'"™ H nton v. Teansters Local Union No. 891, 818

F. Supp. 939 (N.D. Mss. 1993) (quoting Page v. De Laune, 837 F.2d

233, 238 (5th Cr. 1988)). As in Hnton, M. Bigsby nmust "cone
forward with affirmative evidence creating a factual issue on his
claimthat he was treated differently" because of his handicap,
age, or religious belief. H nton, 818 F. Supp. at 944. M. Bigshy
has responded to the defendant's notions for summary judgnment, but
has done nothing but nake conclusory allegations concerning the
notivation of the defendants in the enpl oynent decisions affecting
him This is insufficient to survive a properly-nmade notion for
summary judgnent on these issues. Again, as this court has noted
in H nton:

[the] plaintiff's attenpts to create a genuine issue of
materi al fact suggest only an "'attenuated possibility that a

jury would infer a discrimnatory notive,'" Thornburough v.
Colunbus & Geenville Railroad Co., 760 F.2d 633, 645 n. 19
(5th Gr. 1985) (citation omtted), . . . Furthernore, a

party agai nst whom summary judgnent is sought cannot raise a
fact issue sinply by "asserting a cause of action to which
state of mnd is a material elenent. There nmust be sone
indication that he can produce the requisite quantum of
evidence to enable himto reach the jury with his claim"”
Clark v. Resistoflex Co., AD vision of Unidynani cs Corp., 854
F.2d 762, 771 (5th Gr. 1988) (citation omtted). In this
case, the ""possibility of ajury drawing a contrary inference
sufficient to create a dispute as to a material fact does not
reify to the point even of a thin vapor capabl e of bei ng seen
or realized by a reasonable jury."" Anburgey v. Corhart
Refractories Corp., 936 F.2d 805, 814 (5th Gr. 1991)
(citation omtted).

Hi nton, 818 F.Supp at 944. M. Bigsby has not even offered
evi dence or asserted that other enployees were treated differently

under the sane or simlar circunstances. Further, there is no

13



circunstantial evidence before this court that would indicate a
discrimnatory intent on behalf of the defendants. Based on the
pl eadings and matters presented, this court can find no genuine
issue of material fact as to the plaintiff's remaining clains of
discrimnation or as to any other of the plaintiff's clainms, andis
of the opinion that the defendants are entitled to a judgnent as a
matter of |aw.
A separate order shall issue this day.

This, the day of Decenber, 1994.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

ROBERT L. BI GSBY PLAI NTI FF
VS. Cvil Action No. 3:92cv013-D-D
MARVI N T. RUNYOQON,

Post master General; UN TED

STATES POSTAL SERVI CE; and

NATI ONAL RURAL LETTER
CARRI ERS ASSCOCI ATl ON DEFENDANTS

ORDER GRANTI NG MOTI ONS FOR SUVMMARY J UDGVENT

This matter is before the undersi gned on the separate notions
of the defendants in this cause. Upon through reviewof all of the
nunmerous pleadings and submssions in this case, this court
concl udes that the defendants' notions are well taken and shoul d be
gr ant ed. This court finds that there are no genuine issues of
material fact and that the defendants in this case are entitled to
judgnent as a matter of law. Therefore, it is hereby ORDERED THAT:

1) the notion of the defendants Postmaster General and the
United States Postal Service for summary judgnment is hereby
GRANTED.

2) the notion of the defendant National Rural Letter Carriers
Association for summary judgnent is hereby GRANTED.

3) the notions of the plaintiff Robert Bigsby for summary
j udgnment are hereby DEN ED

Al  nmenoranda, depositions, affidavits and other matters
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considered by this court in granting the defendants' notions for
summary judgnent and denying the plaintiff's notions for sunmary
j udgnent are hereby incorporated and nade a part of the record in
t hi s cause.

This, the day of Decenber, 1994.

United States District Judge
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